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nesota and there signed by G., and then returned to Montana. 
This contract was then assigned in Minnesota by G. to the C. Co., 
a South Dakota corporation, having its principal office and doing 
business in Minnesota. The R. Co., by its president, made deed in 
Minnesota to the C. Co., to which deed the seal appears to have 
been attached in Montana. The C. Co., in Minnesota, made a part 
payment in cash and the rest in notes, delivered and payable there, 
but which were forwarded to the R. Co. in Montana. These 
notes were secured by a mortgage on the land, in the form of a 
trust deed, which was delivered to the T. Co., a Minnesota corpora- 
tion, in Minnesota. The notes bore interest at the rate of 6 per 
cent before, and 8 per cent after, maturity. Such an increase in 
interest was valid by Montana law, but not by that of Minnesota, 
but the legal rate in the latter State was 8 per cent or more. The 
court held, that the interest was not usurious, since the Montana 
law governed. 

This case differs sharply from the ordinary case of usury, for 
here the notes were issued in payment for land purchased. Usury 
laws were passed to protect the borrower from the unjust exac- 
tions of the lender, from exactions made possible by the necessities 
of the former. But there is no necessity for a man or a corporation 
to purchase land, so the reason for the rule ceases to exist. Ordi- 
narily, where land is purchased, and interest-bearing notes are 
given in payment, the interest may greatly exceed the legal rate, 
for interest and principle cease to be regarded as such and become 
simply payment for the land. 16 Under this view, the principal 
case really involved no question of the conflict of laws or of usury, 
and the conclusion, though correct, would seem to be based upon 
an erroneous line of thought, which ignored the simple rule prop- 
erly applicable. It is to be noted, however, that this principle was 
never adverted to in the case, which was decided on the ground that 
the Montana law as to usury properly governed. 



The Validity under the Fourteenth Amendment of State 
Statutes Requiring Railroads to Make a Special Rate in 
Favor of Members of a Certain Class. — Well within the scope 
of legislative authority is the power to regulate the rates of com- 
mon carriers, and when the legislature declares a maximum rate 
which they may charge, it is presumed reasonable. 1 But although 
the States have the power to fix a maximum rate, judicial interfer- 
ence is protection against unreasonably low rates. Under the pre- 

" Beete v. Bidgood, 7 B. & C. 453, 7 L. J. K. B. O. S. 35, I. M. & 
R. 143, 14 E. C. L. 206, 108 Eng. Reprints 792; Parker v. Coburn, 10 

1 Chicago, etc., R. Co. v. Tompkins. 176 U. S. 167; Reagan v. Trust 
Co., 154 U. S. 362; Railroad Co. v. Wellman, 143 U. S. 339; Dow v. 
Beidleman, 125 U. S. 680; State ex rel. Missouri, etc., R. Co. v. Public 
Service Co. (Mo.V 168 S. W. 1156. 
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tense of regulating the rates of these corporations they cannot be re- 
quired to perform their services without reward. The "due process 
of law" clause of the Federal Constitution may be invoked and the 
action of the legislature invalidated where it can be shown that 
the rate is unreasonable. 2 

A more difficult question confronts the courts when the validity 
of State statutes requiring a special rate which is discriminatory 
in favor of a definite class, is presented for determination under 
the Fourteenth Amendment. In the recent case of State v. Mis- 
souri, etc., R. Co. (Mo.), 172 S. W. 35, the constitutionality of the 
so-called one-cent militia fare law of Missouri was attacked. A 
State statute required the railroads to carry at a rate of one cent 
per mile, all militiamen who were under orders of the governor 
and bound on an intrastate journey. The State brought mandamus 
proceedings against a railroad which refused to carry a national 
guardsman at the prescribed rate. The court evaded the question 
of the validity of the statute under the Fourteenth Amendment of 
the Federal Constitution. Construing a provision of the State con- 
stitution which made it the duty of the legislature to forbid any un- 
just discrimination in rates by the railroads 3 as prohibiting that 
body from compelling the railroads to discriminate, the court ad- 
judges the law in violation of the Missouri Constitution. In two 
States, however, under similar statutes, cases on all fours with the 
Missouri case have arisen. 4 These two cases were decided squarely 
upon the question of their validity under the "due process of law" 
and the "equal protection of the law" clauses of the United States 
Constitution and are directly conflicting. 

Where legislative action compels railroads to discriminate in fa- 
vor of a certain class of persons by allowing those persons a lower 
rate, the constitutionality of such action would seem to a certain 
degree governed by different considerations in the case where the 
discriminatory rate is in favor of the government of the State, and 
where a class wholly unrelated to the public machinery is given the 
advantage. An effort will be made to analyze the former line of 
cases, first, under the "equal protection of the laws" clause and, sec- 
ond, under the "due process of law" clause, and then take up in a 
similar treatment the latter line of cases or those arising under stat- 
utes favoring a class other than the State. 

To a certain extent it may be that the familiar principle of con- 
stitutional law applicable to class legislation in general is appli- 
cable where the State is the favored class ; the question may simply 



"■ See Minneapolis, etc., R. Co. v. Minnesota, 186 U. S. 257. See, also, 
Railroad Commission Cases, 116 U. S. 307. 

3 There are similar or very nearly similar provisions in the consti- 
tutions of the following States: Alabama, Kansas, Colorado Georgia, 
Illinois Mississippi, Pennsylvania, South Dakota, Texas, Washington 
and West Virginia. But no statute of this nature has been consid- 
ered on like grounds under these constitutions 

4 In re Gardner, 84 Kan. 264, 113 Pac. 1054, 33 L. R. A. (N. S.) 956; 
State ex rel. Simpson v. Chicago, etc., R. Co., 118 Minn. 380, 137 N. 
W. 2, 41 L. R A. (N. S.) 524. 
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be whether the classification is reasonable. For in general where 
a statute operates for the benefit of a certain class if the classifica- 
tion be upon a reasonable basis and not arbitrary and capricious, it 
does not contravene any provision of the United States Constitu- 
tion. 5 But it is submitted that where the lower rate is given the 
State government and hence inures to the general public, the pro- 
priety of raising the subject of discrimination may be questioned. 
Who are discriminated against? It is a discrimination against the 
public which ultimately inures to the public's benefit. It would 
seem that someone must be discriminated against in order for dis- 
crimination to exist. So, since all railroads are subject to these laws, 
it would seem that the "equal protection of the laws" clause does 
not affect such legislation. 

Where there is a reduced rate causing a falling off as to part of 
the receipts, the only ground of objection under the due process of 
law clause is that by the reduced rate to the designated class, the 
corporations, taking count of all their receipts, are unable to realize 
a return sufficient to comply with what they have a right to de- 
mand. 6 The special rate does not have to be greater because if all 
the rates were reduced proportionately the railroad would not real- 
ize what it might properly expect on the investment. It has been 
contended that to dispense real justice in these cases consideration 
must be given to other important matters. Thus, in regard to stat- 
utes forcing the carriage of militiamen at a reduced rate it is a 
serious proposition as to the propriety of thus compelling one class 
to contribute so disproportionately to the support of the national 
guard. Again whether this can be justified under the police power 
when there is no immediate danger for calling out the troops may 
be gravely doubted. The doctrine of Wilcox v. Consolidated Gas 
Co., 7 however, would seem to preclude the protection of the Consti- 
tution on these points and to leave them to legislative discretion. 

Where the object of the special favor is other than the State, the 
question of whether there is a reasonable classification becomes 
pertinent in determining its constitutionality under the "equal pro- 
tection of the law" clause. The question is analogous to other cases 
of class legislation and there is no violation of the fundamental law 
where there is classification based upon a reasonable and proper dif- 
ference. 8 What is a reasonable classification depends upon the cir- 
cumstances and facts of the particular case. To require railroads 
to issue mileage books at a reduced price is invalid. 9 The distinc- 
tion between the average person and the members of a class so for- 
tunate as to be able to buy their transportation in large quantities 

5 American Sugar Refining Co. v. Louisiana, 179 U. S. 89; Pacific Ex- 
press Co. v. Seibert, 142 U. S. 339. 

* Wilcox v. Consolidated Gas Co., 212 U. S. 19, 48 L. R. A. (N. S.) 
1134, 15 Ann. Cas. 1034; Atl. Coast Line R. Co. v. North Carolina Corp. 
Comm., 206 U. S. 1; Minneapolis, etc., R. Co. v. Minnesota, supra. 

' 212 U. S. 19. See footnote 6. 

* See footnote 5. 

' Lake Shore, etc., R. Co. v. Smith, 173 U. S. 684. 
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or so peculiarly situated that of necessity they use railway service 
more than the ordinary person, is not fair. Such favoritism savors 
of preference shown the large shipper or the long haul. Statutes 
prescribing that a rate lower than the regular fare be granted to 
school children in riding to and from school, however, have been 
upheld. 10 School children travel at hours when travel is lightest; 
because of their small size they occupy less space than adults on the 
cars, and the lower rate attracts many to ride whereas otherwise 
they would walk. 

Provided the classification is reasonable, whether under laws of 
this nature due process of law is accorded the railroads depends 
upon whether they suffer actual loss. 11 The return from the serv- 
ice under the reduced rate must not be considered alone but the total 
return under all the rates allowed by law. 12 If this falls below 
what the railroad may justly demand then the Fourteenth Amend- 
ment may be invoked but not otherwise. 



Validity of a State Statute Making Criminal the Act of 
an Employer in Offering Employment Only on Condition 
That the Employee Agree Not to Affiliate with a Labor 
Union While in His Employ. — Many of the State legislatures 
have made efforts, in one way or another, to restrict the freedom 
of contract in favor of the laborer for the avowed purpose of giv- 
ing labor and capital equal advantages in driving a bargain. In 
many instances this legislation has been clearly and frankly in fa- 
vor of the union laborer alone. Such was the case with the recently 
passed Kansas statute which made it criminal for an employer to 
require a prospective employee, as a condition of the employment, 
to sign an agreement not to hold membership in a labor union while 
in his employ. The same provision has been passed in a number 
of other States prior to this one, but since when tested the State 
courts had always held it to be a violation of the Fourteenth 
Amendment to the United States Constitution, it had never reached 
the United States Supreme Court. 1 As a decision by that tribunal 



10 Commonwealth v. Interstate Consolidated R. Co., 187 Mass. 436, 73 
N E. 530, 11 L. R. A. (N. S.) 973, 2 Ann. Cas. 419, affirmed, 207 U. S. 79. 
" Provided the question of reasonable classification is germane to the 
subject in cases where the railroads are required to carry militiamen 
at one-half the regular fare, the grounds for the distinction are not as ap- 
parent as under the statutes allowing school children a lower rate. Militia- 
men travel, as any other passengers, at odd times and on regular trains. 
They do not journey in a large body so that they require special facili- 
ties- they occupy the same space as any other passengers and no in- 
crease in their travel will result from the reduced price of passage to 

them. 

11 Comm. v. Interstate Con. St. R. Co., supra. 
a Wilcox v. Consolidated Gas Co., supra. 

1 Smith v. Daniels, 118 Minn. 155, 136 N. W. 584; State v. Julow, 129 
Mo 163 31 S W 781, 29 L. R. A. 257, 50 Am. St. Rep. 443; People v. 
Marcus!' 185 N. Y. 257', 77 N. E. 1073, 7 L. R. A. (N. S.) 282; Gillespie 



